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EQUALITIES AND HUMAN RIGHTS COMMITTEE 

AGENDA 

3rd Meeting, 2021 (Session 5) 

Thursday 4 February 2021 

The Committee will meet at 9.00 am in a virtual meeting broadcast live on SPTV. 

1. Pre-budget scrutiny 2021-22 – impact of COVID-19 on equalities and
human rights: The Committee will take evidence from—

Christina McKelvie, Minister for Older People and Equalities, Scottish 
Government. 

2. Subordinate legislation: The Committee will consider the following negative
instruments-

The Civil Partnership (Scotland) Act 2020 (Commencement No. 2) Regulations
2020 (SSI 2020/457 (C. 43);

The Civil Partnership (Scotland) Act 2020 (Commencement No. 3, Saving and
Transitional Provision) Regulations 2021 (SSI 2021/23).

Not before 10.30am— 

3. Pre-budget scrutiny 2021-22 – impact of COVID-19 on equalities and
human rights (in private): The Committee will consider the evidence heard at
item 1.

Claire Menzies 
Clerk to the Equalities and Human Rights Committee 

Room T2.60 
Scottish Parliament 

Edinburgh 
Tel: 0131 348 5217 

Email: claire.menzies@parliament.scot 
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Equalities and Human Rights Committee 

3rd Meeting, 2020 (Session 5), 4 February 2021 

Subordinate legislation 

Note by the Clerk 

1. Two sets of regulations relating to the Civil Partnership (Scotland) Act 2020 have 
been laid in the Parliament.

2. The first is SSI 2020/457 (C. 43): The Civil Partnership (Scotland) Act 2020 
(Commencement No. 2) Regulations 2020. This instrument commences aspects 
of the Act and does not require formal consideration by the Committee. The DPLR 
Committee considered the instrument on 19 January 2021 and did not raise any 
issues.

3. The second is The Civil Partnership (Scotland) Act 2020 (Commencement No. 3, 
Saving and Transitional Provision) Regulations 2021 (SSI 2021/23) which is
subject to the negative procedure. 

The purpose of the instrument 

4. These Regulations commence aspects of the Civil Partnership (Scotland) Act
2020 (“the 2020 Act”). The key objectives are to enable the registration of mixed
sex civil partnerships in Scotland to start from 1 June 2021 and to make provision
to recognise mixed sex civil relationships from outwith Scotland as civil
partnerships. In relation to registration, these Regulations commence provisions
to remove bars in the Civil Partnership Act 2004 (“the 2004 Act”) to civil
partnerships being mixed sex and commence provisions relating to celebrants.
On recognising mixed sex civil relationships from elsewhere as civil partnerships,
these Regulations commence relevant provisions and make transitional provision
so no recognition is granted where one or both of the parties is already in a
relationship recognised under Scots law.

Procedure for negative instrument

5. Negative instruments are instruments that are “subject to annulment” by
resolution of the Parliament for a period of 40 days after they are laid. This
means they become law unless they are annulled by the Parliament. All negative
instruments are considered by the Delegated Powers and Law Reform
Committee (on various technical grounds) and by the relevant lead committee (on
policy grounds).

6. Under Rule 10.4, any member (whether or not a member of the lead committee)
may, within the 40-day period, lodge a motion for consideration by the lead
committee recommending annulment of the instrument.

https://www.legislation.gov.uk/ssi/2020/457/contents/made
https://www.legislation.gov.uk/ssi/2020/457/contents/made
https://www.legislation.gov.uk/ssi/2021/23/contents/made
https://www.legislation.gov.uk/ssi/2021/23/contents/made
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7. If the motion is agreed to by the lead committee, the Parliamentary Bureau must 

then lodge a motion to annul the instrument to be considered by the Parliament 
as a whole. If that motion is also agreed to, the Scottish Ministers must revoke 
the instrument.   

 
8. If the Parliament resolves to annul an SSI then what has been done under 

authority of the instrument remains valid but it can have no further legal effect. 
Following a resolution to annul an SSI the Scottish Ministers (or other responsible 
authority) must revoke the SSI (make another SSI which removes the original SSI 
from the statute book). Ministers are not prevented from making another 
instrument in the same terms and seeking to persuade the Parliament that the 
second instrument should not be annulled.  

 
9. Each negative instrument appears on the Equalities and Human Rights 

Committee’s agenda at the first opportunity after the Delegated Powers and Law 
Reform Committee has reported on it. This means that, if questions are asked or 
concerns raised, consideration of the instrument can usually be continued to a 
later meeting to allow the Committee to gather more information or to invite a 
Minister to give evidence on the instrument. Members should however note that, 
for scheduling reasons, it is not always possible to continue an instrument to the 
following week. For this reason, if any Member has significant concerns about a 
negative instrument, they are encouraged to make this known to the clerks in 
advance of the meeting.  

 
10. In many cases, the Committee may be content simply to note the instrument and 

agree to make no recommendations on it. 
 

Consideration by the Delegated Powers and Law Reform Committee 
 

11. The Delegated Powers and Law Reform Committee considered the instrument on 
26 January 2021. The DPLR Committee noted there had been a failure to lay the 
instrument in accordance with section 28(2) of the Interpretation and Legislative 
Reform (Scotland) Act 2010. This section requires that negative instruments are 
laid at least 28 days before they come into force, not counting recess periods of 
more than 4 days. The instrument was laid on 18 January and certain provisions 
commence on 1 February 2021.  
 

12. In its report of 29 January 2021, the DPLR Committee noted it was satisfied with 
the Scottish Government’s explanation (see annexe) given for failure to comply 
with the rule..  
 
Consideration 
 

13. The Committee is invited to consider the instrument and decide whether it 
wishes to make any recommendation to the Parliament. 

 
 

Clerking Team 
Equalities and Human Rights Committee 

       1 February 2021 

https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2021/1/29/2eb27061-0308-432a-b655-de15c99f0d18/DPLRS052021R3.pdf
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ANNEXE 

Civil Partnership (Scotland) Act 2020 (Commencement No. 3, Saving and 
Transitional Provision) Regulations 2021 (SSI 2021/23)  

On 18 January 2021 the Government wrote to the Presiding Officer as follows:  

The Civil Partnership (Scotland) Act 2020 (Commencement No. 3, Saving and 
Transitional Provision) Regulations 2021 were made by the Scottish Ministers under 
sections 3(5)(b), 15 and 16(2) of the Civil Partnership (Scotland) Act 2020 (“the 2020 
Act”) on 18 January 2021. They are being laid before the Scottish Parliament today, 
18 January 2021. Regulations 1 and 4 come into force on 1 February 2021 and the 
remaining provisions come into force on 1 June 2021.  

Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 
provides that a negative SSI must be laid before the Scottish Parliament at least 28 
days before the instrument comes into force. On this occasion, this has not been 
complied with in relation to regulations 1 and 4. In accordance with section 31(3) of 
that Act, this letter explains why.  

The Civil Partnership (Scotland) Act 2020 (Commencement No. 3, Saving and 
Transitional Provision) Regulations 2021 bring into force provisions of the 2020 Act 
the effect of which is that mixed sex civil partnerships formed outwith Scotland are 
generally recognised in Scotland as civil partnerships from 1 June 2021. However, 
these regulations also include, at regulation 4, transitional provision so that a mixed 
sex civil partnership that has previously been formed overseas is not recognised in 
Scotland if one or both of the parties is already in a registered relationship (such as a 
marriage) which is recognised in Scotland. This ensures there is no possibility of the 
recognition of relationships that have not previously been recognised bringing about 
a situation in which a person is in two registered relationships under Scots law at the 
same time.  

When preparing the Civil Partnership (Scotland) Act 2020 (Commencement No. 3, 
Saving and Transitional Provision) Regulations 2021, we realised that the same 
point on people not being in two registered relationships under Scots law at the 
same time may also be relevant to the interim scheme under section 3 of the 2020 
Act. Under the interim scheme, persons in a mixed sex civil partnership are initially to 
be treated in Scotland as being in a marriage formed under the law of the jurisdiction 
in which the civil partnership is registered. While the issue only potentially affects a 
narrow class of cases, I apologise for our failure to appreciate earlier that the point 
on people not being in two registered relationships under Scots law at the same time 
was also relevant to the interim scheme under the 2020 Act.  

Provisions commencing the interim scheme are contained in the Civil Partnership 
(Scotland) Act 2020 (Commencement No. 1 and Interim Recognition of Different Sex 
Relationships) Regulations 2020 (SSI 2020/414) which comes into force on 1 
February. Regulation 4 of the Civil Partnership (Scotland) Act 2020 (Commencement 
No. 3, Saving and Transitional Provision) Regulations 2021 is therefore to be 
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brought into force on the same date in order to ensure that the interim arrangements 
for the recognition of overseas mixed sex civil partnerships are subject to the 
transitional provision in question from the outset. 
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